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Appear ances: Stanley E. Keen, Esq., Ofice of the Solicitor
U. S. Departnment of Labor, Atlanta, CGeorgia, for
the Petitioner;

Wal den B. Graham President, G & C M ning
Conmpany, Aynor, South Carolina, pro se, for
t he Respondent.

Bef or e: Judge Koutras
St atement of the Proceedi ngs

These proceedi ngs concern proposals for assessment of civi
penalties filed by the petitioner against the respondent pursuant
to section 110(a) of the Federal M ne Safety and Health Act of
1977, 30 U.S.C. 0O 820(a), seeking civil penalty assessnments for
six (6) alleged violations of certain nandatory safety standards
found in Part 56, Title 30, Code of Federal Regul ations. The
respondent filed tinmely answers and contests and hearings were
conducted in Florence, South Carolina. The parties waived the
filing of posthearing briefs, but |I have considered their ora
argunents at the hearing in the course of ny adjudication of
these matters.

| ssues

The issues presented in these cases are (1) whether the
conditions or practices cited by the inspector constitute
violations of the cited mandatory safety standards, (2) whether
one of he alleged violations was "significant and substantial"
(S&S), and (3) the appropriate civil penalties to be assessed for
the violations, taking into account the civil penalty assessnent
criteria found in section 110(i) of the Act.
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Applicable Statutory and Regul atory Provisions

1. The Federal M ne Safety and Health Act of
1977; Pub. L. 95-164, 30 U.S.C. O 801 et seq.

2. Section 110(i) of the Act, 30 U S.C. O
820(i).

3. Commi ssion Rules, 29 C.F. R 0O 2700.1 et seq.
Sti pul ati ons
The parties stipulated to the following (Tr. 3):

1. The respondent is a small |imestone mne
operator and its mning operation is subject
to the jurisdiction of the Mne Act.

2. The presiding Comi ssion judge has
jurisdiction to hear and deci de these
matters.

3. Payment by the respondent of the proposed
civil penalty assessnents for the violations
in question in these proceedings will not
adversely affect its ability to continue in
busi ness.

4, All of the cited conditions were tinely
abated by the respondent in good faith.

5. The MSHA conputer violations history print
out covering the period April 12, 1991
through April 11, 1993, reflects the
respondent's rel evant conpliance record
(Exhibit ALJ-1).

Di scussi on
Docket No. SE 93-356-M

Section 104(a) non-"S&S" Citation No. 3881004, April 12,
1993, cites an alleged violation of 30 C.F.R 0 56.9100(a), and
the cited condition or practice states that "the nmine site was
not provided with traffic control rules governing speed".

Section 104(a) non-"S&S" Citation No. 3881005, April 12,
1993, cites an alleged violation of 30 C.F. R 0 56.12018, and the
cited condition or practice states that "5 circuit breakers
| ocated in the mne shop building were not |abeled to show which
units they control".
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Section 104(a) non-"S&S" Citation No. 3881006, April 12,
1993, cites an alleged violation of 30 C F. R 0O 56.14132(b)(1),
and the cited condition or practice states as follows:

The service truck at the mne site was not provided
with a backup alarm system and the operator has an
obstructed view to the rear. The service truck was
parked at the shop, and was not tagged out, and was
ready for use.

Docket No. SE 93-384-M

Section 104(a) non-"S&S" Citation No. 3881007, April 12,
1993, cites an alleged violation of 30 C.F. R 0O 56.14101(a)(2),
and the cited condition or practice states as follows:

The parking brake on the cat road plow at the mne site
was not capable of holding the road plowwith its
typical load on the maxi mumgrade it travels. The road
pl ow was parked at the time, and was not tagged out,
and was ready for use.

Section 104(a) "S&S' Citation No. 3881008, April 12, 1993,
cites an alleged violation of 30 CF.R [0 56.14101(a)(1), and the
cited condition or practice states as foll ows:

The service brakes on the cat road plow were not
capabl e of stopping and holding the road plow with its
typi cal load on the maxi mum grade it travels. The road
pl ow was parked at the tinme, not tagged out, and was
ready for use. The road plow was al so taken out of
service, and was tagged out.

Section 104(a) non-"S&S" Citation No. 3881009, April 12,
1993, cites an alleged violation of 30 C.F.R 0O 56.14132(a), and
the cited condition or practice states as foll ows:

The backup al armon the cat road plow was not properly
mai nt ai ned as an automatic reverse activated al arm

The backup al arm was bei ng manually operated. The road
pl ow was parked at the tinme, was not tagged out, and
was ready for use. The road plow also was renoved from
service and was tagged out.

Petitioner's Testinmny and Evi dence
Docket No. SE 93-356-M
MSHA | nspector Sal vador lturral de confirned that he
i nspected the respondent's mning operation on April 12, 1993,

and that he was acconpani ed by foreman M ke Graham the mne
operator's son (Tr. 8). The inspector stated that as he drove up
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to the m ne entrance he observed two | oaded dunp trucks traveling
out of the mne "stirring up quite a bit of dust”, and he got out
of the way to allow themroom He then proceeded to the shop and
did not observe any posted speed |limt signs and found none
posted on the property. Under the circunstances, he issued
citation No. 3881004, because the respondent had no posted speed
limt sign (Tr. 8-9).

The inspector confirmed that during his inspection of the
m ne shop he found that certain circuit breakers were not
| abel ed, and when he asked M. M ke Grahamto identify the
el ectrical units controlled by the circuit switches, M. G aham
stated that he did not know. The inspector issued the citation
for failure to | abel the circuits (Tr. 10).

The inspector stated that he next inspected a |ong bed
pi ckup truck and found that the brakes were fine. However, the
truck was not equi pped with a backup alarm and the inspector
determined that the view directly to the rear of the truck was
obstructed by a square fuel tank mounted in the truck bed behind
the operator's cab (Tr. 11-12). He cited the truck because it
had no backup al arm

On cross-exam nation, the inspector stated that he did not
observe a master di sconnect switch on the ground circuit breaker
box in question (Tr. 14-16). He was inforned that the breakers
controlled a water punp, the shop lights, and other shop
equi pnrent, and he believed that there were six unl abel ed swi tches
(Tr. 18).

The inspector stated that the cited truck was used for
fueling equi pnent at the mne. He confirned that he got into the
truck and determ ned that there was an obstructed view directly
to the rear because of the full tank nmounted behind the cab. The
i nspector confirmed that the truck had side view mrrors, but the
fuel tank obstructed the driver's view directly to the rear of
the truck, and he confirmed this by sitting in the truck and
turning and | ooking to the rear (Tr. 25-26).

The inspector estimted that the trucks he observed | eaving
the m ne were traveling about 30 to 35 nmles an hour, and he did
not stop the trucks or speak with the drivers (Tr. 38-39).

Docket No. SE 93-384-M

I nspector lturralde stated that he observed the cited cat
road pl ow parked at the shop area, and M ke Graham confirned that
he had used it during the past week or weekend. The machi ne was
not tagged out, and he informed M. Grahamthat he wanted to
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i nspect the machine. M. Graham started the machi ne and tested
t he parking and service brakes, and they would not hold the
machi ne. The inspector found that two of the hydraulic brake
lines had been "pinched off" at the two rear wheels (Tr. 42-45).

The inspector believed that the |ack of operable service
brakes made it reasonably likely that an acci dent would occur if
the vehicle were placed in service and operated on mine property
and that "permanently disabling" bodily injuries would result
fromthe |ack of operable service brakes (Tr. 46-47). He
confirmed that custoner trucks travel in and out of the mne
property, but he did not observe the grader in operation at the
time of the inspection. However, given the |ayout of the m ne
he believed that in the absence of any brakes, it was reasonably
likely the machine in question would encounter another vehicle
and that an accident would occur at one tinme or another
(Tr. 59-60).

The inspector confirned that the road pl ow was equi pped with
a backup alarm but he did not believe it was properly maintained
because it was operated manually and was not automatic. He
confirmed that he observed M. Graham activate the alarm manual |y
(Tr. 47).

The inspector confirned that the parking brake was tested on
a slope and woul d not hold the plow which was described as a
"regular" sized notor grader with a bl ade nmounted on the front
(Tr. 54-56). He confirned that the nmachi ne was taken out of
service after all three of the citations were issued. He also
confirmed that the machi ne had no brakes and "was free wheeling"
when the brake pedal was applied (Tr. 57-58).

Respondent's Testinmony and Evi dence

The respondent opted not to call any witnesses in defense of
the citations (Tr. 64). However, mnine operator WAl den Graham
asserted that he is a safety m nded operator and he was afforded
an opportunity to state his case and explain the circunstances
under which the citations were issued with respect to the |ack of
circuit breaker labels. M. G aham asserted that his personnel
are trained to disconnect the main power switch |ocated on the
breaker box if there is a problem He also believed that a
backup alarmon a vehicle "doesn't nmake it safe" (Tr. 16-17).

M. Graham did not deny the absence of the |abels, but he took
the position that his enployees are trained to use test equi prment
and to disconnect the main power switch rather than relying on

| abel s, but he did not disagree that a breaker may be m sl abel ed
(Tr. 23-24).
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M. Graham produced phot ographs of the cited truck, and he
poi nted out the side view mrrors (Exhibits R 1 through R-3;
Tr. 28-29). M. Gahamstated that the mrrors were installed as
a safety neasure for a viewto the rear beyond the view
obstructed by the fuel tank. He also indicated that he wanted
his drivers to be able to see to the rear for thenselves rather
than to depend on a backup alarmfor safety, particularly when
the noise | evel of other equipnment is such that the al arm cannot
be heard (Tr. 31).

M. Graham stated that all of the drivers and operators that
come on his property are given safety training and are advi sed of
the m ne safety rules. He stated that the roads are such that
drivers maintain a prudent speed, and trespassing signs are
posted (Tr. 33-36; Exhibits R-5 through R-7).

Wth regard to the citations concerning the road pl ow
M. Wal den Graham di d not dispute the inspector's findings with
respect to the cited brake and backup alarm conditions that he
observed (Tr. 52). M. Graham stated that the machine was a 1963
nodel , and he admitted that the brake |lines were bl ocked off, but
he denied that he did it, or that they were intentionally pinched
off. He explained that certain adjustnents were made to the
lines to provide better braking, and that npoisture affects the
brakes (Tr. 52-54).

M. Graham stated that the cited road grader was repaired
and returned to service, and he confirmed that there have been no
road grader accidents at the mine (Tr. 61). He also indicated
that his operators are trained to keep the scraper bl ade down,
and he did not believe that graders and plows should he treated
like trucks because "they don't nobve as fast" (Tr. 63).

M. Graham stated that he was concerned about the citations
that were issued in these proceedi ngs because he believes that he
conducts a safe m ning operation and has al ways conplied with
MSHA' s regul ati ons and taken the necessary corrective action
(Tr. 65).

M. Graham s son, Kenneth, confirmed that the notor grader
backup al arm was operational and that it was activated nmanual ly
by "a little switch" (Tr. 68). Wth regard to the |ack of
circuit breaking |abeling, M. Graham stated that nothing was
hooked up to the breakers, but he admtted that they were not
tagged or | abeled. He suggested that the breakers were | abel ed
at one tinme, but that the |abels fell off (Tr. 69). He did not
di spute the other cited conditions and stated that "they were
like he (the inspector) said" and that had he known the brakes
did not work, he would not have started up the engine for the
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i nspector and woul d have tagged it out (Tr. 69-70). He stated
that he or his brother operated the grader "once every two

nont hs" to grade off the road and that he "felt confortable”
operating it with no brakes, and that "all you got to do is mash
the clutch for it to stop” (Tr. 70).

Fi ndi ngs and Concl usi ons

Al'l of the citations in these proceedi ngs were issued by
Inspector lturralde in the course of an inspection on April 12,
1993. Wth the exception of Citation No. 3881006, citing an
al l eged viol ation of section 56.14132(b)(1), for failure to
provi de a backup alarmfor the service truck which purportedly
had an obstructed view to the rear, the respondent did not
di spute the remaining existing conditions (Tr. 4-5; 67-69).

Wth regard to the cited fuel service pickup truck, the
respondent took the position that the two side view mirrors
installed on either side of the driver's cab (photographic
Exhibits R-1 through R-3) provided an unobstructed view to the
rear of the truck. However, the credible testinony of the
i nspector, who got into the truck and turned to the rear
establi shes that he had no clear view directly to the rear of the
truck because of the presence of a large full tank that was
installed in the bed of the truck directly behind the driver's
rear wi ndow conpartnent. The photographs, particularly R-2 and
R-3, corroborate the inspector's testinony, and having vi ewed
them | agree with the inspector. Although the side viewnirrors
may have provided the driver with a "line of sight" viewdirectly
to the rear of the mrrors, | cannot conclude that the driver had
a clear and unobstructed view directly to the rear of the truck
bed because of the large fuel tank which obviously bl ocked the
driver's view through the rear cab wi ndow. Under the
circumst ances, | conclude and find that a violation has been
establ i shed and the citation | S AFFI RMED

Citation No. 3881004. 30 C.F.R [0 56.9100(a).

The respondent here is charged with a violation for not
providing the traffic control rules governing speed at the m ne
Section 56.9100, provides as follows:

To provide for the safe novement of self-propelled
nobi | e equi prent -

(a) Rul es governing speed, right-of-way, direction of
movement, and the use of headlights to assure
appropriate visibility, shall be established and

foll omed at each mine; and

(b) Signs or signals that warn of hazardous conditions
shall be placed at appropriate |ocations at each m ne
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The inspector testified that he cited the respondent with a
vi ol ati on of subsection (a), of section 56.9100, because he found
no posted speed limt sign at the mine (Tr. 8-9). The citation
was abated after "a sign governing speed was posted at the m ne
site".

M. Wal den Grahamtestified credibly that all drivers on
m ne property are given safety training, which includes witten
notice of the mne speed linmt of 25 miles per hour, and he
produced a file which contai ned a conpany nmenorandum dat ed
August 3, 1992, advising truck drivers of the hazard training
requi red by MSHA (Exhibit R-7). He also produced two signed
hazard training forns dated August 10, and Cctober 13, 1992,
signed by drivers who apparently received the training
(Exhibits R-5 and R-6). The formspecifically states that the
mne speed |imt is 25 mles per hour, and it contains a |ist of
safety procedures and rules applicable to vehicles and ot her
nmobi | e equi prent operating on mne property. M. G aham
confirmed that these hazard training forms are given to al
drivers and customers (Tr. 37). The inspector did not dispute
the fact that the respondent had such a training program
(Tr. 35).

M. Graham expl ained that speed |limt signs have been posted
at the mne but that "we've had a hurricane or two and our nine
hasn't been as active as it was before we had the recession”

(Tr. 34). He also confirmed that trespassing signs are posted,
that there are a limted amount of visitors to the nmine site, and
that it is difficult to speed on the nm ne roads because of their
configuration (Tr. 34-35).

I find nothing in the cited section 56.9100(a), that
requires the posting of a speed |linmt sign. The only requirenent
for posting signs is found in subsection (b), and that only
requires signs warning of hazardous conditions.

The respondent's credi ble and unrebutted evi dence
establishes that it had a safety hazard training program at the
m ne, and it included notice of the mne speed |limt and other
"rules of the road". Although the copies produced by M. G aham
who represented hinself in this case, are dated in 1992, they
stand unrebutted, and the petitioner has not proved that this
training programwas not in effect at the tinme the citation was
i ssued. Under the circumnmstances, and after careful evaluation of
all of the avail able evidence, | conclude and find that the
respondent was in conpliance with the cited standard, and that
the petitioner has failed to prove a violation. Accordingly, the
citation IS VACATED.
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Gitation No. 3881009. 30 C.F.R [ 56.14132(a)

In this instance, the respondent is charged with an all eged
viol ation of section 56.14132(a), for failing to properly
mai ntain the manual |y operated backup alarmon the cited road
grader "as an automatic reverse activated alarnf. The cited
standard section 56.14132(a), provides as follows:

(a) Manual | y-operated horns or other audible warning
devi ces provided on self-propelled nobile equipnent as
a safety feature shall be nmintained in functiona
condi tion.

The inspector confirnmed that he issued the citation because
the backup alarmthat was on the grader in question was not
properly maintained in that it had to be operated manual ly rather
than automatically (Tr. 47). He confirnmed that he interpreted
the cited standard to require an autonmatic reverse alarm and
suggested that the grader operator had an obstructed viewto the
rear because "the machine engine is in the back and they can't
see directly behind them (Tr. 51-52).

I find no credi ble evidence to establish that the grader
operator had an obstructed view to the rear of the nmachine that
woul d require an automatic reverse-activated signal alarm
pursuant to section 56.14132(b)((i). However, in this case, it
woul d appear to me that the grader was equi pped with a reverse-
activitated automatic alarmthat was being operated manual ly
rather than automatically. The cited section 56.14132(a),
requi res that such an audi bl e warning device be maintained in
functional condition. Since the evidence shows that the alarm
had to be manually operated, | conclude and find that it was not
mai ntai ned in a functional condition in that it did not function
as an automatic "other audible warning device" as required by the
standard. Accordingly, the citation IS AFFI RVED.

Citation Nos. 3881005, 3881007, and 3881008.

I conclude and find that the credible and unrebutted
testi nony of the inspector supports each of these citations, and
THEY ARE AFFI RVED.

Significant and Substantial Violation. Citation No. 3881008.

A "significant and substantial" violation is described in
section 104(d)(1) of the Mne Act as a violation "of such nature
as could significantly and substantially contribute to the cause
and effect of a coal or other mne safety or health hazard.”

30 CF.R [0O814(d)(1). A violation is properly designated
significant and substantial "if, based upon the particular facts
surroundi ng the violation there exists a reasonable |ikelihood
that the hazard contributed to will result in an injury or



~414
illness of a reasonably serious nature." Cenent Division
Nati onal Gypsum Co., 3 FMSHRC 822, 825 (April 1981).

In Mathies Coal Co., 6 FMSHRC 1, 3-4 (January 1984), the
Commi ssion explained its interpretation of the term "significant
and substantial" as foll ows:

In order to establish that a violation of a
mandatory safety standard is significant and
substantial under National Gypsumthe Secretary of
Labor must prove: (1) the underlying violation of a
mandatory safety standard; (2) a discrete safety
hazard--that is, a neasure of danger to safety-
contributed to by the violation; (3) a reasonable

i kelihood that the hazard contributed to will result
in an injury; and (4) a reasonable likelihood that the
injury in question will be of a reasonably serious
nat ur e.

In United States Steel M ning Conpany, Inc., 7 FMSHRC 1125,
1129, the Commi ssion stated further as foll ows:

We have explained further that the third el ement
of the Mathies formula "requires that the Secretary
establish a reasonable Iikelihood that the hazard
contributed to will result in an event in which there
is an injury." US. Steel Mning Co., 6 FMSHRC 1834,
1836 (August 1984). W have enphasized that, in
accordance with the | anguage of section 104(d)(1), it
is the contribution of a violation to the cause and
effect of a hazard that nust be significant and
substantial. U S. Steel Mning Conpany, Inc., 6 FMSHRC
1866, 1868 (August 1984); U.S. Steel M ning Conpany,
Inc., 6 FMSHRC 1573, 1574-75 (July 1984).

The question of whether any particular violation is
significant and substantial mnust be based on the particular facts
surroundi ng the violation, including the nature of the mne
i nvol ved, Secretary of Labor v. Texasgulf, Inc., 10 FMSHRC 498
(April 1988); Youghi ogheny & Chi o Coal Conpany, 9 FMSHRC 2007
(Decenber 1987). Further, any determi nation of the significant
nature of a violation nust be made in the context of continued
normal m ning operations. National Gypsum 3 FMSHRC 327, 329
(March). Hal fway, Incorporated, 8 FMSHRC 8, (January 1986).

Citation No. 3881008

Based on the inspector's credible and unrebutted testinony
concerning the lack of service brakes on the cited road grader,
conclude and find that his "S&S" finding was warranted. The
evi dence establishes that the grader was "free wheeling" because
it had no brakes, and | agree with the inspector's belief that an
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acci dent was reasonably likely if the machi ne were placed in
service and operated on the roadways that were used by vehicul ar
traffic. |If an accident had occurred, | believe it would be
reasonably likely that injuries of a reasonable serious nature
woul d result. Under the circunstances, the inspector's "S&S"
finding IS AFFI RMED

Si ze of Business and Effect of Civil Penalty Assessnents on the
Respondents Ability to Continue in Business

The parties stipulated that the respondent is a small m ne
operator and that payment of the proposed civil penalty
assessments will not adversely affect its ability to continue in
busi ness. | adopt these stipulations as ny findings and
concl usi ons.

Hi story of Prior Violations

The MSHA conputer printout concerning the respondent's
conpliance record reflects that for the period April 12, 1991
through April 11, 1993, the respondent paid a civil penalty
assessment of $50, for one (1) section 104(a) non-"S&S" citation
for a violation of mandatory safety standard 30 C. F. R
0 56.12025. | conclude and find that the respondent has a
excel l ent conpliance record and | have taken this into account
in these proceedings.

Good Faith Conpliance

The parties stipulated that the respondent tinely abated al
of the cited conditions in good faith, and | adopt this
stipulation as ny finding and conclusion on this issue.

Gravity

I conclude and find that all of the non-"S&S" violations
wer e nonserious, and that the "S&S" viol ation concerning the |ack
of brakes on the cited road grader was serious.

Negl i gence

| agree with the inspector's "noderate" negligence findings,
and | conclude and find that all of the violations were the
result of the respondent's failure to exercise reasonabl e care.

Penal ty Assessnents

In view of the foregoing findings and concl usions, and
taking into account the civil penalty criteria found in
section 110(i) of the act, | conclude and find that the follow ng
civil penalty assessnents for the violations which have been
affirmed are reasonabl e.
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Docket No. SE 93-356-M

Citation No. Dat e 30 CF.R Section Assessnent
3881005 4/ 12/ 93 56.12018 $25
3881006 4/ 12/ 93 56.14132(b) (1) $35

Docket No. SE 93-384-M

Citation No. Dat e 30 C.F.R Section Assessnment
3881007 4/ 12/ 93 56.14101(a) (2) $25
3881008 4/ 12/ 93 56.14101(a) (1) $75
3881009 4/ 12/ 93 56.14132(a) $25

ORDER

The respondent |'S ORDERED to pay the aforesaid civil penalty
assessments within thirty (30) days of these decisions and Order.
Payment is to be nade to MSHA, and upon receipt of paynment, these
matters are dism ssed

Section 104(a) non "S&S" Citation No. 3881004, April 12,
1993, citing an alleged violation of 30 CF. R 0O 56.9100(a), in
Docket No. SE 93-356-M |S VACATED, and the proposed civi
penalty assessnment is DEN ED AND DI SM SSED.

Ceorge A. Koutras
Admi ni strative Law Judge

Di stri bution:

Stanley E. Keen, Esq., Ofice of the Solicitor, U S. Departnent
of Labor, 1371 Peachtree Street, N E., Room 339, Atlanta, GA
30367 (Certified Mil)

M. Walden B. Graham President, G & C M ning Conpany, I|nc.
P. 0. Box 275, Aynor, SC 29511 (Certified Mil)
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